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In the Court of Appeals of the District of Columbia. 


No. 2401. 

Owen H. Fowler, Appellant, 
vs. 

The Cotton State Lumber Co., a Corporation. 


a Supreme Court of the District of Columbia. 

No. 54048. 

The Cotton State Lumber Company, a Corporation, Plaintiff, 

V9. 

Owen H. Fowler, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration, etc. 

Filed October 23, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54048. 

The Cotton State Lumber Company (a Corporation), Plaintiff, 

vs. 

Owen H. Fowler, Defendant. 

1. The plaintiff, The Cotton State Lumber Company, a corpora¬ 
tion, sues the defendant Owen H. Fowler, for that heretofore, the 
plaintiff, at the request of the defendant sold and delivered to the de¬ 
fendant two certain car loads of lumber for the total agreed price 
of $360.68, and which said lumber the defendant actually received 
and accepted; and being so indebted for the purchase price thereof, 
he, the said defendant, in consideration thereof, afterwards under¬ 
took and faithfully promised the plaintiff to pay to it this said sum 
of money; yet notwithstanding his promise as aforesaid, the defend¬ 
ant has wholly failed to pay the plaintiff this said sum of money or 
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any portion thereof, although often requested so to do; wherefore 
the plaintiff brings this suit and claims the sum of $360.68, with 
interest on $205.43 thereof from the second day of May, 1911, and 
interest on $155.25 thereof from the 14th day of June, 1911, besides 
costs. 

2. And the plaintiff also sues the defendant for money payable by 
the defendant to the plaintiff for goods sold and delivered 
2 by the plaintiff to the defendant; and for work done and ma¬ 
terials provided by the plaintiff for the defendant at his re¬ 
quest; and for money lent by the plaintiff to the defendant; and for 
money paid by the plaintiff for the defendant at his request; and for 
money received by the defendant for the use of the plaintiff ; and 
for money found to l>e due from the defendant to the plaintiff on 
accounts stated between them. And the plaintiff claims $360.68, 
with interest on $205.43 thereof from the second day of May, 1911, 
and interest on $155.25 thereof from the 14th day of June 1911, 
according to the particulars of demand hereto annexed besides costs. 

VICTOR H. WALLACE, 

Attorney for Plaintiff. 

Particulars of Demand. 

Two car loads of lumber sold to Owen II. Fowler by the Cotton 
State Lumber Company, and shipped from Meehan Junction, Miss., 
March 2, 1911, and April 14, 1911, respectively, and subsequently 
received and accepted by Owen H. Fowler at Bennings station, 

D. C. 

Terms of sale; 60 days. 

Car L. & N. 95424: 

Gross price. $359.79 

Less freight . $148.50 

Less commission to Price. 5.86 

Total deduction. $154.36 $154.36 


Net amount Due on first car by Fowler. $205.43 $205.43 

3 (Brit forward). $205.43 

Car L. S. & M. S. 608: 

Gross Price . $241.25 

Less freight . 86.00 

Net amount due on second car by Fowler. . .. $155.25 $155.25 

Total amount due on both cars. $360.68 

Interest on $205.43 from May 2, 1911. 

Interest on $155.25 from June 14, 1911. 
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Affidavit of Claim. 


State of Mississippi, 

County of Lauderdale, 88: 

Frederick H. Marshall, being first duly sworn, on his oath says, 
that he is the sales manager for The Cotton State Lumber Com¬ 
pany, the plaintiff herein, a corporation organized under the laws of, 
and doing business within the State of Mississippi, and that he is 
the agent of the said plaintiff for the purpose of making this affi¬ 
davit. 

That the said plaintiff has a cause of action against the defendant 
herein, Owen H. Fowler, as follows, to wit; that heretofore the said 
plaintiff at the request of the said defendant sold and delivered to the 
said defendant two certain cars of lumber, which w ? ere shipped from 
its mills in the State of Mississippi to the defendant, who re- 

4 ceived and accepted the same at the station of Bennings, in 
the District of Columbia. 

That the contract price for the first car of said lumber was $359.79. 
That this said car was shipped on the 2nd day of March, 1911, and 
price therefor, less the freight thereon paid by the defendant was, by 
said contract, due and payable sixty days after shipment thereof, to 
wit. May 2nd, 1911. 

That the contract price for the second car of said lumber was 
$241.25, and this said car was shipped April 14, 1911, and the price 
therefor, less the freight thereon paid by the defendant was, by said 
contract, due and payable sixty days after shipment thereof, to wit, 
June 14, 1911. 

That said defendant paid freight upon the first car amounting to 
the sum of $148.50, for w T hich he is entitled to credit. That he 
also paid the commission of the salesman who sold the said car of 
lumber for plaintiff, amounting to $5.86, and for which plaintiff has 
allowed him credit. That these said sums amount to a total credit 
of $154.36, and that after deducting this said total from the contract 
price of the lumber, there is now due and payable to the plaintiff, 
by reason of the sale of this said first car of lumber, as aforesaid, the 
sum of $205.43. 

That the said defendant paid freight upon the second car amount¬ 
ing to the sum of $86., for which he is entitled to credit. That after 
deducting this said freight from the contract price of the lumber in 
said second car. there is now due and payable to the plaintiff by 
reason of the sale of this second car of lumber, as aforesaid, the sum 
of $155.25. 

5 That thereafter, the said defendant failing to pay for said 
lumber at the times agreed upon and called for in the con¬ 
tract of sale thereof, plaintiff, through its duly authorized agent and 
attorney, requested payment therefor, from the defendant. That 
defendant then promised to pay the amount due for the first said car 
of lumber within one week from the 18th day of July, 1911, and the 
amount due for the second said car of lumber before the first day of 
August, 1911. 
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That thereafter, said defendant having failed to pay for said cars 
of lumber, as aforesaid, he called upon the attorney and agent of 
plaintiff and again promised to pay for said cars of lumber within 
a short time; but has failed so to do. 

That by reason of the premises there is now due and payable by 
the defendant, Owen H. Fowler, to the plaintiff, The Cotton State* 
Lumber Company, the sum of $360.68, with interest on $205.43 
thereof from the 2nd day of May, 1911, and interest on $155.25 
thereof, from the 14th day of June, 1911, l>esides the costs of this 
suit. 

That no part of this said sum has been paid, but the total, with in¬ 
terest as aforesaid, is now due and payable bv the defendant to the 
plaintiff, exclusive of all set offs and just grounds of defense. 

FREDERICK H. MARSHALL. 

» 

Subscribed and sworn to before me this Sixteenth day of October, 

1911. 

[seal.] C. D. HENRY, 

Notary Publi #. 


6 Affidavit and Plea * of Defendant Owen H. Fonder. 

Filed November 21, 1911. 

******* 

1. The defendant in the above entitled suit, Owen H. Fowler, for 
plea to the declaration of the plaintiff hied herein, and each and, 
every count thereof says that he is not indebted to said plaintiff in 
the said sum of money in the manner and form as herein alleged. 

2. And for further and other plea to the declaration and each 
and every count thereof, this defendant says that he did not under¬ 
take or promise in the manner and form as therein alleged. 

WALTER C. RALDERSTON. 

Attorney for Defendant. 

******* 

7 Affidavit of Defendant. 

Owen H. Fowler, on oath duly sworn, deposes and says that he is 
the defendant named in the a hove entitled cause; that he has a just 
defense to the whole of the plaintiff’s claim, except the sum of 
Forty-eight Dollars and Twenty-five cents ($48.25), the grounds of 
which are:— 

That this defendant, on to wit, the — day of February 1911, 
ordered from the plaintiff, a carload of lumber for the sum of Two 
Hundred and Eleven Dollars and twenty-nine cents ($211.29) ; that 
the said shipment of lumber was to be made and was made at the 
cast and expense of this defendant, and that the cost and expense of 
shipment were paid by tljis defendant as agreed upon; that he paid 
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for the plaintiff, at its request-, the further sum of Five Dollars and 
eighty-six cents ($5.86) to its agent as commission for making sale 
of said carload of lumber to this defendant, for which this defendant 
claims credit, leaving a balance owing by the defendant to the plain¬ 
tiff on the aforesaid order of lumber of Two hundred and Five Dol¬ 
lars and forty-three cents ($205.48), which this defendant is willing 
to pay. 

That- on, to wit, the — day of April 1911, this defendant pur¬ 
chased from the plaintiff another and further order of lumber, the 
same being represented by the plaintiff as being quality or grade 
known as No. 2 and suitable for flooring purposes; that the 

8 shipment of the last aforesaid order of lumber was to be made 
and was made at the cost and expense of this defendant; that 

this defendant relying upon representations of the plaintiff that the 
said lumber was of the quality and grade represented and suitable 
for the purposes which the plaintiff represented it to be, did pay all 
the cost of freight and shipping; that the price this defendant agreed 
to pay for quality and grade ordered, that is, quality or grade known 
as flooring No. 2. was the sum of Two Hundred and forty-one Dol¬ 
lars and twenty-five cents ($241.25) ; that upon the receipt of said 
car containing said lumber, this defendant paid all freight and ship¬ 
ping charges, before he had an opportunity to inspect said lumber; 
that immediately upon the payment, this defendant did inspect said 
lumber, and found it not to be of the quality and grade No. 2 and 
was not suitable nor fit for flooring purposes and could not be used 
and has not been used for the purpose for which it was ordered, and 
the purpose for which the plaintiff represented it could be used and 
suitable; that immediately upon the inspection and the discovery by 
this defendant that the said shipment of lumber was not as repre¬ 
sented and was not of the quality and grade ordered, he immediately 
notified the plaintiff to that effect ; that the quality and grade of said 
lot of lumber delivered to this defendant is worth not more than One 
Hundred and Seven Dollars and twenty-five cents ($107.25), which 
amount this defendat is willing to pay. 

This defendant has never accepted the said second shipment of 
lumber as and being the quality or grade ordered and has 

9 not waived in any manner his defense to the claim of the 
plaintiff for One Hundred and Fifty-five Dollars and twenty- 

five cents ($155.25), the amount sued for on second order. 

This defendant further says that on the second order of goods, be¬ 
cause of the defective quality of said goods, being defective in that 
they were full of knots and knot holes and not being of the quality, 
kind and grade ordered this defendant says that he is not indebted to 
the plaintiff in the sum alleged or any other sum, except the sum of 
One Hundred and Seven Dollars and twenty-five cents ($107.25) 
on the second order and Two Hundred and eleven dollars and 
twenty-nine cents ($211.29) on the first order, making a total 
of Three Hundred and Eighteen Dollars and Fifty-four cents 
($318.54). 


OWEN H. FOWLER. 
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Subscribed and sworn to before me this 20th day of November, 
A. D. 1911. 

[sbal.1 WM. H. HOLLOWAY, 

Notary Public, D. C. 

Motion for Judgment. 

Filed November 1, 1911. 

******* 

Comes now the plaintiff in the above entitled cause, and moves the 
Court to grant it a judgment herein against the above defend- 
10 ant, for want of a sufficient affidavit of defense on i>ehalf of 
said defendant, as required by the 73rd Rule of Practice of 
this Court. 

VICTOR H. WALLACE, 

Attorney for Plaintiff. 

To Mr. Walter C. Balderston, Attorney for Defendant: 

Please take notice that this motion will be called for hearing on 
Friday, I)eceml>er 8, 1911, at ten o’clock A. M., or as soon thereafter 
as counsel can be heard, before a Justice holding a Circuit Court. 

VICTOR II. WALLACE, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, December 15, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Now come here as well the plaintiff by its Attorney Mr. Victor II. 
Wallace, as the defendant by his Attorney Mr. Walter C. Balderston; 
whereupon, this case comes on to be heard upon the plaintiff’s 
motion for judgment for want of duly verified pleas filed herein, and 
the same having been heard, is granted. 

Therefore, it is considered that the plaintiff herein recover 
11 against the defendant herein the sum of Three hundred and 
sixty and 68/100 dollars ($360.68) with interest on Two 
hundred and five and 43/100 dollars ($20^.43) thereof from the 2d 
day of May, 1911, and on One hundred and fifty five and 25/100 
dollars ($155.25) thereof from the 14th day of .Tune 1911, being 
the money payable by said defendant to the plaintiff by reason of the 
premises, together with the costs of suit, to be taxed by the Clerk and 
have execution thereof. 

The defendant by his Attorney in open Court notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas is hereby fixed in 
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the sum of Five hundred dollars ($500.) or in lieu thereof, a bond 
for costs in the sum of one hundred dollars ($100.). 

Memorandum. 

January 17, 1912.—Appeal bond approved and filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed February 2, 1912. 

******* 

12 The Clerk will prepare transcript of record on appeal to 

the Court of Appeals and include therein the following:— 

1. Declaration and affidavit. 

2. Pleas and affidavit of defendant, Owen II. Fowler. 

3. Motion for judgment. 

4. Judgment and memo, of appeal. 

5. Memo, of bond on appeal. 

WALTER C. BALDERSTON, 

Attorney for Defendant. 


13 Assignment of Errors. 

Filed March 4th, 1912. 

In the Supreme Court of the District of Columbia. 

Law. No. 54048. 

The Cotton State Lumber Company, a Corporation, Plaintiff, 

vs. 

Owen H. Fowler, Defendant. 


The defendant assigns the following errors as grounds for re¬ 
versing the judgment:— 

1. Because the affidavit of defense made by the appellant herein 
and filed with his pleas in the Court below, stated in precise and dis¬ 
tinct terms, which, if true, were a bar to the claims set up by the 
plaintiff in its declaration. 

2. Because the appellant, in the affidavit in support of his pleas 
in the Court below, stated facts, the existence of which would effect¬ 
ually negative the demand made by the plaintiffs in its declaration 
and affidavit of merit. 

3. Because the whole tenor and effect of the affidavit supporting, 
its pleas, made by the plaintiff, is inconsistent with the cause of 

action set up by the plaintiff. . 

4. Because the record shows that the judgment was improperly 


rendered. 


WALTER C. BALDERSTON, 

Attorney for Appellant 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to l>e a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54048 at Law, wherein The Cot¬ 
ton State Lumber Company, a corporation, is Plaintiff, and Owen H. 
Fowler, is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof. I hereunto subscribe niv name and affix the 
seal of this Court, at the City of Washington, in said District, this 
4th day of March, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2401. Owen TI. Fowler, appellant, vs. The Cotton State Lumber 
Co., a corporation. Court of Appeals, District of Columbia. Filed 
Mar. 5, 1912. Henry W. Hodges, clerk. 














April Term, 1912 


No. 2401. 


Owen H. Fowler, 

Appellant , 


vs. 


The Cotton State Lumber Company, 
A Corporation, 

Appellee. 


Brief and Argument on Behalf of Appellant 


Statement of Facts. 

This is an appeal from a judgment rendered on a 
motion made under the 73d rule, for want of sufficient 
affidavit of defense. 

Appellant filed pleas of general issue accompanied by 
affidavit of defense, which affidavit was held insufficient 
by the court below. The action of the court is brought 
here for a review. 
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Argument. 

The purpose of an affidavit of defense is to support 
the pleas and disclose the facts upon which the pleas are 
based ; the pleas must be directed only to the declaration. 

“The court cannot question or traverse the 
truth of the facts stated in defendant’s affidavit. 
Those facts the court is bound, for the purpose of 
securing to the defendant the right of trial, to 
assume as true, and that to, without reference to 
what the plaintiff may have stated in his affidavit. 
If the facts stated by the defendant by any reason¬ 
able or fair construction, will constitute a defense 
to the action or claim of plaintiff within the scope 
of the pleas pleaded, it is the absolute constitu¬ 
tional right of the defendant to have that defense 
regularly tried and determined in due course of 
judicial investigation. No rule, however benefi¬ 
cial it may be thought to be, as means of prevent¬ 
ing the use of sham or feigned defenses or desir¬ 
able for the expedition of business, can deprive the 
defendent of this right”. 

Strauss vs. Hensev, 7 App. D. C., 294. 

Taking the two affidavits (that of the appellee and 
appellant) together, the defendant has stated such grounds 
of defense which would, if true, be sufficient to defeat the 
plaintiff’s claim in part. 

“The rule deprives a party of his ordinary right 
of jury trial, and should be strictly interpreted as 
regards affidavit of the plaintiff, and broadly and 
liberally construed as regards the counter affidavit 
of the defendant.” 

Browns. Ohio National Bank, 18 App. D. C., 
605. 

Lawrence vs. Hammond, 4 App. D. C., 467. 

Gleason vs. Hoeke, 5 App. D. C., 5. 
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“If there be nothing in the general statement of 
facts of defense to indicate or suggest evasion or 
studied uncertainty of allegation or denial in mat¬ 
ters plainly susceptible of clear and precise state¬ 
ment, and if it appear by any reasonable or fair con¬ 
struction that the facts so generally stated would 
constitute a defense to the plaintiff’s action in whole 
or in some part, the constitutional right of trial 
by jury must be accorded.” 

St. Clair vs. Conlon, 12 App. D. C., 163. 

Magruder vs. Schley, 17 App. D. C., 231. 

The appellant (defendant in Court below) clearly and 
distinctly sets forth his grounds of defense, which would, 
if true, be a good defense to part of the claim of the 
plaintiff. 

Respectfully submitted, 



Walter C. Balderston. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1912. 


No. 2401. 


OWEN H. FOWLER, APPELLANT, 

VS. 

THE COTTON STATE LUMBER COMPANY, A 
CORPORATION, APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. 


The declaration in this case sets out the fact that the 
defendant, Owen H. Fowler, Esq., purchased two car¬ 
loads of lumber from the plaintiff, for the total agreed 
price of S360.68; and being so indebted for the purchase 
price of the lumber, afterward undertook and faithfully 
promised the plaintiff to pay it this sum of money. 

In other words, the pre-existing debt, the legal and 
moral obligation to pay the contract price for the lum¬ 
ber he had “actually received and accepted” was a good 
consideration for his subsequent promise to pay the 
plaintiff the contract price therefor, and upon this 
promise suit was brought. 

In Shelley vs. Wescott, 23 App. D. C., 135, 139, this 
court has pointed out that a “new promise, with a pre¬ 
existing indebtedness for its consideration, constitutes • 
• a new cause of action upon which suit may be main¬ 
tained.” 

The affidavit of claim in the present case, in pursuance 
of the declaration, sets out that the defendant purchased 
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from the plaintiff two certain carloads of lumber at an 
agreed contract price, “which were shipped from its 
mills in the State of Mississippi to the defendant, who 
received and accepted the same at the station of Ben- 
nings, in the District of Columbia.” 

And “that thereafter” the defendant failing to pay for 
the said lumber at the times agreed upon, he promised 
to pay the amount due for the first car within one week 
from the 18th day of July, 1911, and the amount due for 
the second car before the first day of August, 1911. 

Also, that having failed to carry out this promise he 
again promised to pay for said cars of lumber within a 
short time, but failed so to do. 

Here was a case where a man had actually received 
lumber, shipped to him at an agreed contract price, and 
“thereafter,” i. e., after its receipt, promised to pay the 
plaintiff the contract price for the lumber. 

The actual possession and retention of the lumber 
raised a moral and legal obligation on the part of the de¬ 
fendant to pay the plaintiff what it was reasonably worth. 
And when the defendant thereafter promised to pay the 
plaintiff the contract price for the same, the possession 
of the lumber was a good consideration for this promise. 
And under the rule in Shelley vs. Wescott, 23 App. D. C., 
135, 139, this promise constituted a new cause of action 
upon which suit could be maintained. 

Now, what does the affidavit of defense set out? 

The defendant is too honest to deny that he made the 
promises alleged in the affidavit of claim. He well knew 
that such promises were made. 

He admits his indebtedness as to the first car of lum¬ 
ber in full, but as to the second car he alleges that the 
lumber was below contract grade, and is worth less than 
contract price. He does not deny that he received, re¬ 
tained and used this second car of lumber, but merely 
says that it “has not been used for the purpose for which 
it was ordered.” 
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Now whatever may be said as to the merits of this 
defense had it been originally urged against payment of 
full contract price for the second car of lumber, it is too 
late to make it after defendant had received the lumber, 
and having the lumber in his possession had promised 
to pay contract price for the same. 

This new promise was a new contract, and conse¬ 
quently a new cause of action. The defendant had the 
lumber in his possession and presumably knew what it 
was worth. He elected to fix its value at contract price, 
and promised to pay that price for it at specified dates 
(Plaintiff’s affidavit, Rec., p. 3). 

Not only that, but having failed to carry out this 
promise at the time fixed, he again renewed the promise, 
and promised to pay “within a short time.” 

This second car of lumber may have had all the defects 
urged against it, but its value was still an open question. 
By his voluntary promise to pay contract price for it 
the defendant fixed its value at contract price. Now, 
he must either pay that price for the lumber or else deny 
that he made this new promise. As there was no denial 
of the new promises, the trial court gave judgment on 
the plaintiff’s affidavit for the full amount Claimed. 

It is respectfully submitted that this judgment should 
be affirmed. 

Anticipating any question that may be raised as to 
the authority of Shelley vs. Wescott, 23 App. D. C., 135, 
139, in the present instance, we say that while that case 
was decided with reference to a new promise taking a 
case from under the Statute of Limitations, there is 
certainly no difference in principle between a new 
promise, made after the running of the Statute of Limi¬ 
tations, and one made before the statute attaches. In 
either case the new promise is a new cause of action. 

Respectfully submitted by 

VICTOR H. WALLACE, 

Attorney for Appellee . 





